STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
BRUCE TUCKNAN,
Petiti oner,

CASE NOS. 86-2483
86- 3305

VS.
THE FLORI DA STATE UNI VERSI TY,

Respondent .
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RECOMVENDED ORDER

This matter cane on for hearing in Tall ahassee, Florida, before Robert T.
Benton, Il, Hearing Oficer of the Division of Adm nistrative Hearings, on March
24, 1987, and finished the followi ng day. The Division of Adm nistrative
Bearings received the transcript of proceedings on April 8, 1987, and the
parties filed proposed recommended orders on April 20, 1987. The parties
proposed findings of fact are treated by nunber in the attached appendi x.

The parties were represented by counsel

For Petitioner: Stephen Marc Slepin, Esquire
Slepin & Slepin
1114 East Park Avenue
Tal | ahassee, Florida 32301

For Respondent: Cerald B. Jaski, Esquire, and
Linda C. Schmdt, Esquire
Florida State University
311 Hecht House
Tal | ahassee, Florida 32306

By menorandum dat ed August 8, 1985, petitioner Tuckman "request[ed] a due
process hearing before an inpartial hearing officer pursuant to Florida Statute
120.57 ... to establish the [alleged] inpropriety of [his] renmoval fromthe
position of Dean of the College of Education.”

Respondent Florida State University (FSU) denied petitioner's request for a
formal administrative proceeding in accordance with Section 120.57(1), Florida
Statutes (1987), but treated petitioner's request for hearing as a tinely
petition for an informal admnistrative proceedi ng under Section 120.57(2),
Florida Statutes (1987). Taking the position that the parties had no di spute as
to any material fact and that the whole "matter [was one] which is within the
di scretionary authority of the University Adm nistration,” FSU entered what
purported to be a final order on August 23, 1985.

On appeal, the District Court of Appeal, First District, reversed and
remanded for proceedi ngs pursuant to Section 120.57(1), Florida Statutes,
Tuckman v. Florida State University, 489 So.2d 133 (Fla. 1st DCA 1986), hol di ng
that "the University has acknow edged that substantial interests were affected



by its action and that question need not be further addressed.” Tuckman v
Florida State University, 489 So.2d 133, (Fla. 1st DCA 1986). Wsat renained to
be addressed at a formal administrative hearing, the court decided, were factua
di sputes pertaining to FSU s legal "determ nations ... that the contract was not
breached and that Tuckman was not 'professional staff.'"™ 489 So.2d at 135.

In conpliance with the court's mandate, and in keeping with Section
120.57(1)(b)3., Florida Statutes, FSU forwarded the petition to the D vision of
Admi ni strative Hearings, where the matter was docketed as Case No. 86-2483.
Thereafter, Dr. Tuckman filed with FSU a second petition for formal
adm ni strative proceedi ngs, this one seeking rescission of an all eged reduction
in pay for the 1986-1987 academic year. FSU transmtted the second petition
too, to the Division of Admi nistrative Hearings, where it becane Case No. 86-
3305. By order entered Cctober 29, 1986, Cases Nos. 86-2483 and 86-3305 were
consol i dated for hearing.

In ensui ng prehearing conferences, certain issues were isolated as
appropriate for prelimnary consideration and for resolution before litigating,
i f necessary, other issues in Cases Nos. 86-2483 and 86-3305. As a result, the
hearing on March 24 and 25, 1987, was limted to the follow ng issues.

| SSUES

VWhet her petitioner was "professional staff" within the neaning of Article
VIl of the University Constitution and therefore entitled to conti nue as Dean of
the Col |l ege of Education, in the absence of a showi ng of good cause why he
shoul d not continue? Whether FSU breached the 1984-1985 enpl oynent contract
between the parties when it relieved petitioner of responsibilities as Dean of
the Col |l ege of Education on July 24, 1985? Whether FSU was under a | ega
obligation to give petitioner notice of good cause for not renewi ng the parties
1984- 1985 enpl oynment contract for the 1985-1986 or subsequent academ c years?

FI NDI NGS OF FACT

1. After Janes L. Gant announced his intention to step down as Dean of
FSU s Col | ege of Education, Augustus B. Turnbull, 111, FSU s Vice President for
Academ c Affairs, appointed the College of Education Dean's Search Committee,
al so known as the Education Dean Search Committee (Search Committee) and naned
Robert didden, Dean of FSU s School of Misic, chairman of the Search Conmittee
Petitioner's Exhibits Nos. 3 and 9. Dr. Turnbull asked that the Search
Conmittee "try to have a new dean on board no later than the fall semester of
1983." Petitioner's Exhibit No. 3.

2. On Decenber 6, 1982, Dean didden executed Part A of Form No. SUS/ PFR-
001/75 (R3/77), a formal position vacancy announcenment prerequisite to any
nati onal search. (T.29-30) This formdescribed the "Contract Period" as 12
nmont hs; gave July 1, 1983, as the anticipated starting date; stated the position
title as "Dean, College of Education"; categorized the position as having
regul ar professorial status; and indicated the "Discipline/Field" as
"Admi nistration.” Petitioner's Exhibit No. 7.

3. As part of the national search, the Search Conmittee caused circul ars
like Petitioner's Exhibit No. 9, "invit[ing] applications and nom nations for
the position of DEAN COLLEGE OF EDUCATI ON' to be published in periodicals Iike
the Chronicle of Hi gher Education, which is how the vacancy cane to the
attention of petitioner Bruce Wayne Tuckman, whose application for the position
eventual |y proved successf ul



Agr eenent Reached

4. On April 28, 1983, Dr. Turnbull wote Dr. Tuckman "to offer [hin] the
position of Dean of the Florida State University Col |l ege of Educati on which
carries with it the rank of Full Professor of Education ... effective ... July
1, 1983." Petitioner's Exhibit No. 10. 1In the letter, Dr. Turner undertook to
recommend Dr. Tuckman for tenure "at the first opportunity, which will be during
the 1983-1984 Academic Year." 1d. On May 3, 1983, Dr. Tuckman signed the
bottomof the letter in the blank provided to indicate acceptance of the offer.

5. In May of 1983, Drs. Turnbull and Tuckman executed an enpl oynent
contract covering the period July 1, 1983 to August 31, 1983, stating
" CLASSI FI CATI ON TI TLE/ RANK" as "Dean and Professor” and indicating 9040 as the

cl ass code. Respondent's Exhibit No. 15. "Dean and Professor” with a cl ass
code of 9040 is listed anong the general faculty classification titles and
codes. Respondent's Exhibit No. 2. "Professor” appears on the sanme list with a

cl ass code of 9001.

6. On the strength of the agreenent evidenced by Dr. Turnbull's letter of
April 28, 1983, and Respondent's Exhibit No. 15, Dr. Tuckman, a much-published
scholar, left a tenured position at the City University of New York and noved to
Tal | ahassee from New York in the sunmmer of 1983. On Septenber 1 and 2, 1983,
respectively, Drs. Turnbull and Tuckman executed a second enpl oynent contract
with terns identical to the first, except that it covered the period Septenber
1, 1983 to August 31, 1984, and had a greater nunber of pay peri ods,
accordingly. Petitioner's Exhibit No. 11.

1984- 1985 Contract

7. Central to the present controversy is the contract executed by Dr.
Turnbul | on Septenber 2, 1984, and by Dr. Tuckman on Septenber 6, 1984, which
provides, in pertinent part:

STATE UNI VERSI TY SYSTEM OF FLORI DA
FLORI DA STATE UNI VERSI TY
12 MONTH EMPLOYMENT CONTRACT

This contract between Florida State University
and the enployee is subject to the Constitution
and laws of the State of Florida, the rules and
regul ati ons of the Board of Regents...

1. Enployee Nane: Bruce W Tuckman

* * %

3. Department Nane: Dean Education
* * %

5. Dates of Appointnent: 09-01-84 to 08-31-85
* * %

8. Cassification Title/Rank: Dean and Professor
O ass Code: 9040 Appointnment Modifier: B
* * %

The following statenent is only applicable to
(1) enpl oyees hol ding visiting appoi ntnents; or
(2) those appointed for |ess than one academc
year; or (3) those with less than five years
conti nuous service who are on soft noney":



Your enpl oynent hereunder will cease on the
date indicated. No further notice to you of
cessation of enploynment is required.
Petitioner's Exhibit No. 13.

"[ Al ppoi ntment nodifier B ... is for courtesy faculty status.” FErb Fontenot v.
Florida State University, No. 85-3843 (F.S. U ; Jan. 5, 1987) at page 2.
"Persons hol ding an adm nistrative or services role normally hold a courtesy
rank Rule 6C2-1.004(6)(a)7.a. On March 26, 1984, President Sliger had witten
Dr. Tuckman, advising himthat he had been awarded "tenure to be effective Fal
Semester, 1984." Respondent's Exhibit No. 1.

Auspi ci ous Begi nni ng

8. At first, all seenmed to go well with the Coll ege of Education and its
new dean. As chief executive officer, Dr. Tuckman was responsible for "al
budgetary, fiscal and personnel matters in the College of Education," (T.58) and
"had the executive responsibility for helping to set the directions and execute

the policies and procedures of the college ... [,] sat as an ex officio menber
of the Policy Advisory Board ... [and] on a nunber of [other] commttees."
(T.50) He tended to "general day-to-day kinds of things ... responding to

letters,” (T.31), affirmative action and gri evance matters.

9. As the University Director of Teacher Education, he chaired FSU s
Conmittee on Teacher Education, "organized conferences and comittees on behal f
of the Coll ege of Education [,] provided interface between the Coll ege of
Educati on and the public school districts and schools of the state and ot her
officials of the state ... [and] represented the Coll ege of Education to outside
constituencies, [including] alumi [and] legislators...” (T.58)

10. On May 31, 1984, Petitioner's Exhibit No. 12, and again on March 27,
1985, Petitioner's Exhibit No. 14, Dr. Turnbull rated Dr. Tuckman
"satisfactory,"” the highest rating possible, on forns on which he characterized
his primary duties as Administration.” Dean Tuckman performed the duties of
dean as described in the By-Laws of the Coll ege of Education. Petitioner's
Exhi bit No. 18. Although not required to do so, he also taught every year he
served as dean

Conpl ai nts Made

11. "[I]n the fall of 84, probably around Cctober, Novenber ... [after it
becanme known that Stephen Edwards was] to assune the position of the Dean of
Faculty in January of 1985, faculty nenbers fromthe Coll ege of Education ..

[ approached him concerned about the way the coll ege was operating and the ki nds
of participation in its governance that the faculty were being able to have."
(T.377) In due course, Dean Edwards, as he becane, rel ayed these concerns to
Dr. Turnbull.

12. Dr. Turnbull had al so heard conpl aints hinself from nenbers of the
faculty of the College of Education, conplaints which he originally dism ssed as

a normal reaction to sonmebody who is maki ng necessary changes." (T.229) By the
spring of 1985, however, he asked Dr. Tuckman to give hima "list of sone of the
faculty that he considered to be the future | eaders of the college ... not

necessarily the old guard or people who for one reason or another would be
troubl emakers, but a group of faculty on whomhe would rely to carry out his
policy directions for the college.” (T. 228-230)



13. Dr. Tuckman conpiled such a list and furnished it to Dr. Turnbull. At
a neeting he called in the summer of 1985, Dr. Turnbull discussed matters with
"a significant nunber of" the people Dr. Tuckman had listed, and "asked themto
work with [Dr. Turnbull] and the dean to turn the situation around."” (T.230)
The group struck Dr. Turnbull as nonconmittal

14. At Dr. Turnbull's request, Dr. Tuckman then called a neeting of the
Admi ni strative Council, conprised of department chairmen and others. In this
nmeeting, held on a Tuesday, possibly July 16, 1985, it was decided that the
Admi ni strative Council would neet again with Dr. Tuckman, w thout Dr. Turnbul
present, and that afterwards the departnent heads would nmeet with Dr. Turnbull
to "deci de where to go fromthere." (T.231)

15. After the Tuesday neeting, Dr. Turnbull drafted a nmenorandum addressed
to the faculty of the Coll ege of Education. He attached this draft to a
menorandumto Dr. Tuckman, dated July 17, 1985. In the menorandumto Dr.
Tuckman, he referred to the draft as "a draft cover nmenorandum " solicited Dr.
Tuckman's suggestions with regard to the draft, and stated that he "woul d al so
like to see a copy of the "report' fromour Tuesday neeting which we can send
out with this cover nenorandum"™ Respondent's Exhibit No. 5.

16. Dr. Tuckman wote Dr. Turnbull a nmenorandum dated July 19, 1985
Label | ed "PERSONAL AND CONFI DENTIAL," it is now a matter of public record, and
reads, in part:

| appreciate the gravity of the situation and
the difficulty of the position you are in. |
struggl ed through one or two simlar crises
nysel f | ast year, albeit on the depart nent
| evel , where faculty nmenbers were opposed to
a chairman, and know how hard that is to dea
with. | appreciate the consideration you
have shown both me and the faculty of the
Col | ege.
It may not need reiteration but | want you to
know that | like ny job and I want ny job. |
thi nk you need to keep in mnd

(1) the fact that | have only done what

I was "brought here" to do and what

| said | would do. | have al ways
been honest and forthright with you
and with the faculty. | have never
been knowi ngly devious in any of ny
deal i ngs.

(2) the fact that | "inherited" a

coll ege suffering fromlong-term
negl ect and one which included a
nunber of people who were taking
advant age of that situation and of
their col |l eagues.

* * %
(4) the fact that relatively unused and
"rusty" faculty governance
structures were not used by nme not
by choi ce but because they could not
rai se quorumnms and did not have
nmenbers who wanted to see them used



constructively. They are now ready

to be used. | was already putting

themin readi ness when this whole

controversy started.

* * %

| have been less than perfect. | have nade
m st akes and I am now aware of nmany of them
But they were honest m stakes and well -
i ntentioned m stakes. | am neither power-
hungry nor malici ous.

Organi zations often need to survive conflict
in order to coal esce and grow. The essence
of the process is having the nmenbers accept
some of the responsibility for growh and
deci sion-making. | want this to happen

This crisis can be turned froma ni ght mare
into a blessing by a conbinati on of actions
by me and you. My job is to "open up all the
doors" and let all of the faculty input in.

| pledge to you that I will (and have already

begun to) use all informal and formal
mechani snms to foster faculty participation
and involvenent. | believe that | am both

willing and able to do this.

But it will only work if, as | open ny doors,
you cl ose yours. You need to let it be known
that you are satisfied with the plans and
directions of the College, that you have

hel ped make sure it is on course, but that
its fate depends on it being able to solve
its own problens. And, as you know, those
probl enms are many and serious. And, with
that decision to let nme continue (after all

I have only had two years to deal with

probl ens and habits forned over at |east 10
years) , you nust step back fromthe process
and let it continue.

If you step back, the faculty wll
realize that they nust begin to take faculty
governance processes seriously and use them
constructively to help get us out of this
fix. | want faculty involvenent and | can
get it. |If they have nowhere else to go but
to faculty comittees, faculty neetings and
to ne, that's where they'll go. But if they
can go to you, Steve or Bernie, they'll go
there.
| ask you personally, professionally and
hunbly for your help, both for ne and for the
Col I ege. The biggest hel p you can provide
nowis to say to the world, let the Coll ege
of Education solve its own problens if it
wants to stay in business. The rest is up to us.



Dr. Turnbull felt this nenorandum "was too little, too late,” (T.236) and that
it advocated "the course [he] followed very consistently up until a couple weeks
before that." (T.236)

17. On July 22, 1985, the departnent chairmen, having earlier met with Dr.
Tuckman, as agreed, met with Dr. Turnbull. They reported that Dr. Tuckman
"still did not understand the seriousness of the situation, and that they were,
therefore, not willing to proceed with himto try to change the faculty's mnd
about the course and direction of the college." (T.231)

Resi gnati on Request ed

18. Late that day Dr. Turnbull summoned Dr. Tuckman to his office and
requested that he step down as dean. Dr. Tuckman asked if he could think it
over overnight, and, on the norning of July 23, 1985, told Dr. Turnbull he
"wanted to be able to conplete this year and have anot her year; and that at the
end of the next year, if [Dr. Turnbull] was ... dissatisfied with [Dr.
Tuckman's] performance, then at that time [Dr. Tuckman] would be willing to
resign.” (T.62)

19. Dr. Turnbull told Dr. Tuckman he was wasting his breath, that he
wanted him "out as dean right away." (T.62) Wen Dr. Tuckman "pl eaded with
him" id., Dr. Turnbull reportedly said, "A well-wrded letter of resignation
woul d resol ve [sic] you of all enmbarrassment or pain." (T.62) But Dr. Tuckman
refused to resign, saying, "[YJou will have to fire ne." 1d.

No Longer Dean

20. Believing Dr. Tuckman had been insubordinate, Dr. Turnbull wote a
letter to himthe followi ng day. The parties stipulated that Dr. Turnbull had
full authority to act for FSU s president in these matters. The letter said:

Dear Bruce:

Effective i medi ately, you are relieved of
your responsibilities as Dean of the Coll ege
of Education. An alternative assignnment for
the 1985-86 acadenmic year will be nmade as
soon as possi bl e.

Petitioner's Exhibit No. 15.

By menorandum dated July 30, 1985, Dr. Turnbull advi sed Dean Edwards, " Nor mal
procedures should be foll owed, except that you will substitute for Dr. Tuckman."
Petitioner's Exhibit No. 5. On or after July 24, 1985, but no later than July
30, 1985, Dr. Turnbull had assigned Dean Edwards "responsibility for the

adm nistrative affairs of the Coll ege of Education during the transition

foll owi ng the reassignnent of Dr. Tuckman." Petitioner's Exhibit No. 5.

21. By nenoranda dated July 29 and 30, 1985, Respondent's Exhibits Nos. 9-
10, and by letter to Dr. Turnbull dated July 29, 1985, Respondent's Exhibit No.
8, Dr. Tuckman made known his view that he had a right to continue as dean,
witing Dr. Turnbull, "I cannot accede to your request that | surrender ny
position," Respondent's Exhibit No. 8, and signing a menorandum dated July 29,
1985, addressed to departnment heads and ohers, "Bruce W Tuckman, Dean."
Respondent's Exhibit No. 9.



22. On July 31, 1985, Dr. Turnbull sent a nenorandumto Dr. Tuckman, wth
a "blind copy" to FSU s counsel, in form acquiescing to Dr. Tuckman's assertion
that he was still dean. This nmenorandum st at ed:

RE: Revised Assignnment of Responsibilities

Pursuant to ny July 24, 1985 letter to you
and our discussion of July 30, 1985, your
conpl ete assignnent as dean for the period
t hrough the expiration of your current
contract (August 31, 1985), is as follows:

1. to develop and prepare a witten report
on the major policy and programinitiatives
of the Coll ege of Education during your
tenure as dean along with a summary of your
perception of the goals and objectives
enconpassed in these policies.

2. to provide witten reconmendati ons on
priorities anmong these goals, objectives, and
plans to inplenment them together with any
suggestions for alteration as a result of the
necessary reduction in Coll ege resources.

3. respondi ng upon request to inquiries from
Dean Edwards or other appropriate officials
about Coll ege of Education matters. (Dean
Edwards will be assisting during this
transitional period in the adm nistration of
the Col | ege of Education.)

This reassignment is not intended to affect
your functions and responsibilities as a
facul ty nenber.

In the best interests of the University and
in furtherance of a snmooth transition, | am
instructing you to vacate the physica
quarters of the Ofice of Dean no |later than
the cl ose of business on Friday, August 2.

An alternative office will be assigned in the
Stone Building. Please contact Dean Edwards
concerning alternative office space

The practical reality was, however, that Dr. Tuckman did not serve as Dean of
the Coll ege of Education after July 24, 1985. |In Septenber of 1985, Robert L
Lat hrop was naned interi mdean, and he becane "continuing dean in January 1987."
(T.289)

23. Acadenm c deans customarily serve at the pleasure of university
presidents. By menorandum dated February 4, 1964, (but not shown to petitioner
bef ore he signed the enpl oynent contract), Gordon W Bl ackwell, then FSU s
president, "instituted" the policy that "Menbers of the faculty ... hold
adm ni strative positions (... dean ...) at the pleasure of the President."
Respondent's Exhibit No. 16. This is the normin the United States. Wtnesses
at hearing, including academ ¢ deans at FSU, testified that FSU s deans served
at the pleasure of FSU s president during the tine in question

24. Dr. Turnbull's letter of July 24, 1985, reflected these views, and
ended Dr. Tuckman's service as dean, although Dr. Tuckman stayed on as (and
remai ned, at the time of the hearing) a tenured full professor in the Coll ege of



Education. He received the full salary he contracted for in Septenber of 1984
during the year ending August 31, 1985. Petitioner's Exhibit No. 13.

Faculty vs. Professional Staff

25. The, Board of Regents, which heads the Division of Universities within
t he Departnent of Education, has allocated university enpl oyees anong three
di stinct "pay plans.” The position "dean and professor,"” like the position
"professor," has been assigned to the faculty pay plan, rather than to the
adm ni strative and professional pay plan, or to the plan for "University Support
Personnel ," fornerly career service enployees. (T.131, 190, 197).

26. Article VIl of the Constitution of the Florida State University,
entitled "The Professional Staff," provides:

Those persons hol di ng acadeni c
appoi ntnments within The Florida State
Uni versity, but not within a college or
school, and those persons within a college or
school hol di ng academn ¢ appoi nt rents whose
responsibilities do not include teaching,
shal | be consi dered nmenbers of the
Prof essional Staff. Menbers of the
Prof essi onal Staff having appropriate
qualifications and responsibilities shall be
assigned faculty rank by the President of the
Uni versity on reconmendation of their
adm nistrative officers for the purpose of
menbership in the General Faculty.

Menbers of the Professional Staff shall
enj oy the assurance of annual recomendation
for reappointnment in accordance with the
provisions of the Florida Statutes and the
regul ati ons of the Board of Regents.
Petitioner's Exhibit No. 17, page 11.

Dr. Tuckman first saw this provision in July or August of 1983. (T.86)

27. The text of Article VII, now promnul gated as an administrative rule,
Rul e 6C2-1.004(7), Florida Adm nistrative Code, effective Septenber 30, 1975,
has been included in the FSU Constitution since 1959. Simlar |anguage may have
appeared even earlier as a bylaw, and was originally drafted to authorize
conferring faculty rank on librarians. (T.411) As a provision of FSU s
Constitution, Article VIl is not anong the "rules and regul ati ons of the Board
of Regents," strictly speaking.

28. By virtue of Article VII1 or its predecessor, WIlis Cal dwell,
regi strar and director of adm ssions, was given faculty rank, possibly as an
associ ate professor. Catherine Warren, Dean of Whnen, was "designated as
professor,” (T.419) under Article VII or its predecessor. M. Warren had done
graduate work in history at Colunbia University, but, like WIlis Caldwell, had
no academ c appointment within a college or school. Article VII was al so
applied to Robert Pierce, who, as FSU s vice-president for admnistration from
1972 to 1976 or 1977 (T.417), had no standing in an academic unit. (T.221) It
has never been applied to persons who "had faculty status in an academ c unit or
with tenure.” (T.224)



29. Wen adnministrators teach, "it's considered part of their
responsibility.” (T.415) A faculty nenber who forgoes teaching for research
does not, on that account, |lose his status as a nenber of the faculty and becone
a menber of the professional staff. FSU s president, or his designee, has broad
authority in assigning adm nistrative responsibilities to FSU s deans, but they
are not professional staff, if they have faculty appointnents, even if they do
not teach.

30. Article VI of the Constitution of Florida State University, Rule 6C2-
1.004(6), Florida Adm nistrative Code, deals at length with faculty nenbers,
enpl oyees who, |ike petitioner, have academ c appoi ntments. As dean and
professor since his arrival at FSU Dr. Tuckman has had faculty rank all that
time. He has enjoyed nenbership in the General Faculty by virtue of his
prof essorial rank, and has never been a nenber of the professional staff.
Article VIl has no application in his case, and was not incorporated by
reference in the enploynent contracts Dr. Tuckman signed

CONCLUSI ONS OF LAW

31. Petitioner contends that Dr. Turnbull's letter of July 24, 1985, ended
hi s deanship on that date, and breached the 1984-1985 enpl oynent contract
bet ween petitioner and FSU on that account. FSU first counters that Dr.
Tuckman's deanship did not end then, characterizing the letter stripping Dr.
Tuckman of his authority to act as dean as nothing nore than a reassi gnnent of
adm nistrative duties, within a range contenplated by the parties' contract.

Deanshi p Term nat ed

32. But, when Dr. Turnbull wote Dr. Tuckman on July 24, 1985, he
"relieved [him of [his] responsibilities as Dean of the College of Education,"
Petitioner's Exhibit No. 15, and the parties stipulated that Dr. Turnbull had
full authority to act for FSU s president in this regard. Despite Dr. Tuckman's
cont enpor aneous cl ai ns ot herwi se, the record is clear that he was no | onger
"dean and professor” after July 24, 1985, but "professor” only.

33. The letter of July 24, 1985, did not affect Dr. Tuckman's status as a
tenured professor, but the contract covers the dean ship as well as the
prof essorship. Any anmbiguity in the contract on this point is properly resolved
agai nst FSU, which drafted the formagreenent. See G appone v. City of M am
Beach, 496 So.2d 838 (Fla. 3rd DCA 1986); American Agrononics Corp. v. Ross, 309
So.2d 582 (3rd DCA) cert. den. 321 So.2d 558 (Fla. 1975).

34. In arguing that Dr. Tuckman continued as dean, notw thstanding a
"reassi gnnent of administrative duties,” FSU invokes Rule 6C2-4.033, Florida
Admi ni strative Code, which provides:

(1) Purpose, Scope and Sources of Eval uation
(a) Each faculty nenber, tenured and non-
tenured, shall be evaluated at |east once
annual ly on the basis of his or her
i ndi vidual total performance in fulfilling
responsibilities to the University. The
basi ¢ purpose of the evaluation is faculty
i nprovenent in the functions of teaching,
research, service, and any other duties that
may be assigned, with the resulting
enhancenent of |earning, cultural advancenent



and the production of new know edge. This
eval uation shall precede and be considered in
reconmendati ons and final decisions on
tenure, pronotions, salary increnents, and
retention or termnation

(b) Wen first enployed, each faculty
menber shall be apprised, through his or her
contract, of what is expected of himor her
generally, in terns of teaching, research and
ot her creative activities, and service, and
specifically if there are specific
requi renents and/or duties involved. [If and
when these expectations change during the
peri od of service of the faculty nenber, that
faculty nmenber shall be apprised of the
change in witten form..

Rul e 6C2-4.033, Florida Adnministrative Code, inplenments Section 240.245, Florida
Statutes (1985), entitled "Evaluations of faculty nmenbers; report. " This
statute, which deals with the assignnment of duties and responsibilities only
"[f]or the purpose of evaluating faculty nmenbers,"™ Section 240.255(1), Florida
Statutes (1,985), requires:

These assigned duties or' responsibilities
shal |l be conveyed to each faculty nmenber at
t he begi nning of each acadenmic term in
witing, by his departmental chairnman or
ot her appropriate university adm nistrator

Section 240.255(1), Florida Statutes (1985).

The statute, and therefore the rule, may be read to apply only to faculty
menbers bel ow the rank of dean, as a faculty menber given assignnments by a
departnmental chairman would ordinarily be. The statute (and presunptively,
therefore, any rule purporting to inplenent it) contenpl ates, noreover, witten
assignments "at the beginning of each term" See Mohammed v. Departnent of
Education, University of Florida, 444 So.2d 1007 (Fla. 1st DCA 1984); but see
Erb Fontenot v. Florida State University, No. 85-3843 (FSU, Jan. 5, 1987).

35. Wiile it is true that Dr. Tuckman was appoi nted professor, as well as
dean, and was, therefore, a faculty nmenber at all pertinent tinmes, Dr.
Turnbull's letter of July 24, 1985, said nothing whatsoever about reassigning

his professorial responsibilities, "teaching, research and other creative
activities and service." Because he was a dean, not because he was a professor
Dr. Tuckman was directly answerable to Dr. Turnbull, as President Sliger's

designee. Dr. Turnbull ended Dr. Tuckman's service as a dean; he did not sinply
alter his duties as a professor.

Year Term Specified

36. Alternatively, FSU contends that a statute, incorporated by reference
in the parties' enploynment contract, authorized FSU to term nate the deanship at
will. But a fair construction of the whole instrunment is that FSU contracted
for Dr. Tuckman's services as dean through August 31, 1985, and that the parties
were nutual Iy bound by their agreenent to this effect. The enpl oynent contract
enforced agai nst the enployer in Gappone v. City of Mam Beach, 496 So.2d 836
(Fla. 3rd DCA 1986) "[b]y its terms ... commence[d] on a day certain and



term nate[d] upon a future contingent event." At 839. Here both comencenent
and term nation dates are spelled out.

37. In arguing that the enpl oynment contract shoul d be construed as maki ng
Dr. Tuckman dean only at the pleasure of the president, rather than for the
duration of the termstated in the contract, FSU contends that the contract
i ncorporates by reference a statute in effect at the time FSU and petitioner
entered into the 1984-1985 enpl oynent contract, which provided:

[E] ach university shall have the power and
duty to:
* * %

(5) Appoint, renmpove, and reassign vice
presi dents, academ c deans, and ot her policy
| evel positions reporting directly to the
president. The president shall appoint and
be responsible for all other personnel

(6) Provide for the conpensation and ot her
conditions of enploynent for university
personnel who are exenpt from chapter 110.
Section 240.277, Florida Statutes (1984

Supp.)

Effective July 1, 1985, Ch. 85-241 s. 13, Laws of Florida (1985), this statute
was anended, Ch. 85-241 s. 6, Laws of Florida (1985), to read, in pertinent
part:

Each University president shall

(5) Appoint university personnel and
provide for the conpensation and ot her
conditions of enploynent consistent with
appl i cabl e coll ective bargai ni ng agreenents
and Board of Regents rule for university
personnel who are exenpt from chapter 110.
Section 240.227, Florida Statutes (1905).

The earlier version of the statute was no longer in effect as of July 24, 1985,
but, to the extent it was incorporated in the parties' contract, its provisions,
if applicable, would continue as part of their contract, notw thstanding the
statutory anendnent. Florida Beverage Corp. v. Division of Al coholic Beverages
and Tobacco, Department of Business Regul ation, 503 So.2d 396 (Fla. 1st DCA
1987). For obvious reasons, FSU has made no claimthat Dr. Blackwell's

menor andum was i ncorporated in the parties' agreenent.

38. FSU s authority to appoint, renove and reassign is clear. Indeed, the
fact of the contract presupposes FSU s authority to appoint. Nor, in exercising
this authority to appoint, was FSU under any obligation to enter into an
enpl oyment contract for a definite term But, having entered into such a
contract, FSU has no legal authority unilaterally to throw off the contractual
obligations it assumed. Here explicit provisions of the contract define with
preci sion how FSU s authority to appoint and renove was exercised in this case
In large, capital letters, the contract declares its intention to bind the
parties for "12 MONTHS," through August 31, 1985.



No Right to Renewal or Notice of Nonrenewal

39. Dr. Tuckman argues that Article VIl of FSU s Constitution was
i ncorporated in the enpl oynent contract by reference, and confers the right on
i ncunbent deans to continue as deans, absent notice and proof of cause for their
renoval. As a factual proposition, this contention was rejected ante,
par agraphs 29 and 30 of the findings of fact. Neither the practice at FSU nor
t he understanding of ,those who interpretated Article VIl was consistent with
i ncor porati on.

40. Petitioner contends, however, that, as dean, he was a person "within a
col l ege or school holding [an] acadenic appointnment [] whose responsibilities
d[id] not include teaching," Rule 6C2-1.004(7), Florida Adm nistrative Code, and
that, as a matter of law, he was "professional staff" within the intendnent of
the rule, on that account. But the evidence denonstrated that petitioner did
teach while he served as dean and that, although he had no contractua
obligation to teach, his responsibilities did include teaching, once he took it
on. (T.415) Because he both held an academ c appointnment within the Coll ege of
Educati on and had teaching responsibilities, his situation does not fall within
the anbit of Article VIl of the FSU Constitution

41. The long-standing practice at FSU, and perhaps the universal rule in
this country, is that acadenm c deans have no tenure in their deanships, in the
sense that university professors have tenure as professors. Certainly nothing
in the enpl oynent agreenents the parties signed created any right in petitioner
to remain as dean beyond August 31, 1985. Cf. Mhammed v. Departnent of
Education, University of Florida, 444 So.2d 1007 (Fla. 1st DCA 1984); Erb
Fontenot v. Florida State University, No. 85-3843 (FSU; Jan. 5, 1987). Nor does
any provision of the 1984-1985 contract, Petitioner's Exhibit No. 13, spell out
any right to notice of FSUs intent not to renew. Petitioner did not prove any
practice, customor usage with regard to affording deans notice, when FSU
decides not to renew their contracts for the dean and professor” positions they
hol d, much less reliance, on his part, on any such customor usage. A fortiori
no right to renewal absent cause has been denonstrated. On this record, FSU was
under no legal obligation to afford Dr. Tuckman any nore notice than it did
furnish that his contract as "dean and professor” would not be renewed.

Decl aratory Relief Only

42. Dr. Turnbull's letter of July 24, 1985, breached the contract between
the parties, but any injuries Dr. Tuckman may have suffered were not nonetary.
He received the agreed salary for the whole termof the contract. |In this
respect, the present case resenbles that of a public enpl oyee who has been
suspended with pay pending a hearing on charges that would warrant termnation
but which are not proven. Although exonerated at hearing, such an enployee is
entitled to no additional noneys or other "nondeclaratory” relief, with respect
to the period of suspension

43. The only injury petitioner has proven that he sustained by virtue of
FSU s breach was the unwel cone change in status, on and after July 24, 1985, to
and includi ng August 31, 1985, from "dean and professor” to "professor” only.
Every other claimhe has advanced in each of these consolidated cases nust be
rejected, to the extent it rests on rights thought to arise under the parties
1984-1985 contract. Since, however, the District Court's decision in Tuckman v.
Florida State University, 489 So.2d 133 (Fla. 1st DCA 1986), establishing the
| aw of the case, assunes that the breach affected petitioner's substanti al
interest, he is at least entitled to a declaration that the breach occurred.



O her All egations

44. | n Case No. 86-3305 petitioner seens to allege that FSU reduced his
salary by 18.2 percent for 1986-1987 for "unlawful ," "punitive and retaliatory"
reasons. Under these broad headings, it nmay be petitioner's intention to plead
violations of his rights as a tenured professor, see Rule 6C5.225, Florida
Admi ni strative Code, or of his First Amendnent rights as a citizen. See Connick
v. Mers, 461 U S. 138, 75 L.Ed.2d 708, 103 S.Ct. 1684 (1983); Pred v. Board of
Public Instruction of Dade County, Florida, 415 F.2d 851 (5th Cr. 1969).

Against this possibility, it is appropriate to grant | eave to anend the petition
in Case No. 86-3305, in order that petitioner have an opportunity to file a
petition in conformty with Rule 221-6.004, Florida Adm nistrative Code. See
All Risk Corp. of Florida v. State Departnment of Labor and Enpl oynent Security,
Di vision of Wirkers' Conpensation, 413 So.2d 1200 (Fla. 1st DCA 1982). By
separate order of even date, such |leave is granted, and Case No. 86-3305 renains
open for that purpose.

RECOMVENDATI ON
That FSU enter a final order in Case No. 86-2483 declaring the parties
1984- 1985 enpl oynment contract, Petitioner's Exhibit No. 13, breached, effective
July 24, 1985, but denying further relief in Case No. 86-2483.

DONE and ENTERED this 11th day of June, 1987, at Tall ahassee, Fl orida.

ROBERT T. BENTON, ||

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 11th day of June, 1987.

APPENDI X TO RECOMMENDED ORDER, CASE NO 86-2483

Petitioner's proposed findings of fact Nos. 1 through 17, 20, 22, and 24
have been adopted, in substance, insofar as materi al

Petitioner's proposed finding of fact No. IS has only been adopted to the
extent indicated by reference to petitioner's remaining proposed findings of
fact.

Wth reference to petitioner's proposed finding of fact No. 19, the FSU
Constitution has been adopted as an adm nistrative rule, now nunbered Rule 6C
1. 004, Florida Adm nistrative Code.

Wth reference to petitioner's proposed finding of fact No. 21, Dr. Tuckman
saw Article VI1 in July or August of 1983. The evidence did not show that he
relied in fact on Article VII.

Petitioner's proposed findings of fact Nos. 23 and 25 were not established
by the weight of the evidence.



Respondent' s proposed findings of fact Nos. 1, 2, 4, 5, 8, 9, 10, 12, 13,
14, 16, 18, 19, 21, 22, and 24 have been adopted, in substance, insofar as
mat eri al

Wth respect to respondent's proposed finding of fact No. 3, Rule 6C2-
1.004(3)(a), Florida Adm nistrative Code, makes clear that Article VIl can
confer nmenbership in the general faculty.

Wth respect to respondent's proposed findings of fact Nos. 6 and 7, FSU
contracted in Septenmber of 1984 for Dr. Tuckman's services as "dean and
professor,” not only for his services as a professor. Although deans ordinarily
hol d professorial rank, there is a difference between bei ng dean and bei ng
sinmply a professor. |In executing Petitioner's Exhibit No. 13, the parties
agreed that Dr. Tuckman woul d serve as dean through August 31, 1985.

Wth respect to respondent's proposed finding of fact No. 11, the evidence
supports every sentence but the antepenultimate, which is partially an erroneous
conclusion of law. The evidence did not show that an FSU vice-president had
ever before unilaterally renoved a dean, although there was testinony that
Robert Lawton had been asked for his resignation. (T. 220)

Respondent' s proposed finding of fact No. 15 has been adopted, in
substance, insofar as material, except that the evidence was that Dr. Tuckman
had appointed three quarters of the Adm nistrative Council, not three quarters
of the departnment heads.

Wth respect to respondent's proposed finding of fact No. 17, the nunber
was $6, 056.

Only the first sentence in respondent’'s proposed finding of fact No. 20 has
been adopted as established by the weight of the conpetent evidence.

The first two sentences in respondent's proposed finding of fact No. 23
were established by the evidence. On July 24, 1985, Dr. Tuckman was relieved of
his responsibilities as dean. Thereafter, Dr. Edwards acted de facto as Dean of
the Col | ege of Education

Wth respect to respondent's proposed finding of fact No. 25, the evidence
showed that Dr. Turnbull set out to do what he thought was best for the
university w thout any ulterior notive, but the evidence did not show that Dr.
Tuckman had breached the enpl oynent agreement or that anything else had relieved
FSU of its | egal obligations under the agreenent.

COPI ES FURNI SHED:

Presi dent Bernard Sliger
Florida State University
Tal | ahassee, Florida

Cerald B. Jaski, Esquire
Linda C. Schmidt, Esquire
Florida State University
311 Hecht House

Tal | ahassee, Florida 32306

Stephen Marc Sl epin, Esquire
Slepin & Slepin

1114 East Park Avenue

Tal | ahassee, Florida 32301



STATE OF FLORI DA
DEPARTMENT OF EDUCATI ON
DI VI SI ON OF UNI VERSI Tl ES
STATE UNI VERSI TY SYSTEM
THE FLORI DA STATE UN VERSI TY
BRUCE TUCKNAN,
Petiti oner,
VS. CASE NO. 86-2483
THE FLORI DA STATE UN VERSI TY,

Respondent .

FI NAL CORDER

This matter cane before ne as Presidents of The Florida State University,
in my capacity as agency heed as defined in section 120.52(3), Florida Statutes,
for consideration of the Recommended Order in the above-styled cause as rendered
by the Hearing Oficer of the Division of Adm nistrative Hearings on June 11
1987, pursuant to formal proceedi ngs conducted in accordance with section
120.57(1), Florida Statutes. See Tuckman v. Florida State University, 489 So.2d
173 (Fla. 1st DCA 1986). Exceptions to the Recormended Order were filed by the
Petitioner. Upon consideration of the Recormended Order and Petitioner's
exceptions thereto, it is hereby ordered:

1. That the Hearing Oficer's Findings of Fact, paragraphs 1-30, are
adopted and i ncorporated herein by reference.

2. That the Hearing Oficer's Appendix, ruling on the parties' proposed
findings of fact, is adopted and incorporated herein by reference, with the
exception of the first and | ast sentences in the eighth and | ast full paragraph
on page 21, which state a conclusion of |law of the Hearing O ficer w th which
the University di sagrees.

3. That the Hearing Oficer's Conclusions of Law and their corollaries and
| egal reasoning leading thereto that Petitioner was not a menber of the
"professional staff" referenced in Article VIl of the University Constitution
that there is no tenure in a deanship, that Petitioner had no right to continue
as dean subsequent to August, 1985, nor any right to notice of nonrenewal beyond
what he was given, that Petitioner suffered no nonetary damages, are adopted and
i ncorporated herein by reference, but the Conclusion of Law and | egal reasoning
| eadi ng thereto that there was a technical breach of contract by the University
i s rejected.

4. That the Hearing O ficer's Conclusion of Law and the | egal reasoning
| eading thereto that the University entered into a contract for Petitioner's



servi ces as dean through August 31, 1985 [with no discretion reposed in the
President or his designee, the Vice President, to renove or reassign the dean's
policy-level duties if the need arose], and therefore by relieving himof his
responsibilities as dean on July 24, 1985, breached a contract with Petitioner
is rejected for the follow ng reasons:

"Dean and Professor"” is precisely an academic classification. It is a
specific and singular classification within the faculty pay plan. (See Finding
of Fact 25.) That title is covered under Article VI of the Florida State
Uni versity Constitution (Rule 6C2-1.004(6), Florida Adm nistrative Code, which
defines faculty. (See Finding of Fact 30.) Thus, Rule 6C2-4.033, Florida
Admi ni strative Code, applies to Dean and Professor as a single job
classification of a faculty nenber. O particular note is subsection (b) of
that Rul e:

(b) when first enployed, each faculty
menber shall be apprised, through his or
her contract, of what is expected of him
or her, generally, in terns of teaching,
research and other creative activities,
and service, and specifically if there are
specific requirenents and/or duties

i nvol ved. |If and when these expectations
change during the period of service of the
faculty nenber, that faculty nenber shal
be apprised of the change in witten
form..

Contrary to the reconmended conclusion of law, p. 15 of the Reconmended
Order, the "assigned duties" include Petitioner's duties as professor and as
dean. Indeed his adm nistrative duties flowfromand interact with his
responsibilities of teaching, research and other creative activities and
service, and specifically where he had "specific requirenents and/or duties
i nvol ved" as dean. Dr. Turnbull's letter of July 24, 1985, reassigned those
duties in accord with this rule.

The appoi ntnent "contract™ at issue herein, Petitioner's Exhibit 13,
conmuni cated to himthat his annual salary for the period Septenber 1, 1984
t hrough August 31, 1985, would be $63,000. The docunent specified the salary,
the assification Title/Rank of Dean & Professor, with a O ass Code of 9040 and
Appoi ntmrent Modifier B. None of these nunmbers or designations changed on July
24, 1985. The Hearing Oficer found that as a practical reality Petitioner did
not serve as dean after July 24, 1985, and the University has accepted that
factual determination, but the University never pronised Petitioner that he
woul d have an administrative assignment throughout the anticipated period to do
deanly duties. The Hearing Oficer did not specifically address the
Uni versity's proposed finding of fact, which is supported by the evidence, that
appoi nt ment contracts and assignnments of duties are not contained in the same
docunent. University practice and Rule 6C2-4.033 noted above clearly
denonstrate this fact.

The contract docunent that gave Petitioner deanly duties was his Exhibit
10, the letter of April 28, 1983, fromDr. Turnbull offering Petitioner the
position of "Dean of the Florida State University Coll ege of Education which
carries with it the rank of Full Professor of Education.” The Hearing O ficer



correctly found that there is no tenure in a deanship at this University and
perhaps universally in this country and that the University's authority to

appoi nt, renove, and reassign deans is clear. Thus, a dean's enploynment as dean
is at the pleasure of the President, i.e., at wll.

Petitioner's initial "contract” with the University, his offer and
acceptance of enploynment with the University to begin on July 1, 1983

(Petitioner's Exhibit 10), is a contract of indefinite duration. It anticipates
conti nui ng beyond sinply being tenporary. Contracts for indefinite periods of
time may be termnated by either party at will. Knudsen v. Green, 116 Fla. 47

156 So.240 (1934); Miuller v. Stronberg Carlson Corp., 427 So.2d 266 (Fla. 2d DCA
1983); Roy Jorgenson Assoc., Inc. v. Deschenes, 409 So.2d 1188 (Fla. 4th DCA
1982); Catania v. Eastern Airlines, Inc., 381 So.2d 265 (Fla. 3d DCA 1980;
Russell & Axon v. Handshoe, 176 So.2d 909 (Fla. 1st DCA), cert. denied, 188
So.2d 317 (Fla. 1965). Petitioners initial contract includes a continuing
appoi nt nent (as opposed to tenporary) under Rule 6C5.105(4)(a)l1, Florida

Adm ni strative Code:

(4) Types of Appointnents - Appointnents
are classified with respect to duration
of time and degree of effort.

(a) Duration of tine.

1. Continuing - Those appoi ntnents

for periods of no nore than twelve
nmont hs but at |east thirty-nine weeks of
each, beginning with the Fal

or Summer term

2. Tenporary - Those appointnments for
periods of tinme of |ess than thirty-nine
weeks of an academic year. |If an appoint-
ment is tenporary, the contract or letter
of appoi ntment shall so state and notice

of nonrenewal of such an appointnment is not
required.

(enphasi s supplied). Continuing neans at |east 39 weeks; tenporary neans |ess
than 39 weeks, or nine nonths, the standard faculty appointnment. As

appoi ntnments of indefinite duration, continuing contracts are termnable at wll
subj ect to any applicable notice provisions or tenure rights as found el sewhere
in the rules or union agreenent. There is no tenure in admnistrative
positions, nor do notice provisions apply to tenured faculty nmenbers who are
informed they will not continue in an adm nistrative position. Mhamred v.
Dept. of Education, Univ. of Fla., 444 So.2d 1007 (Fla. 1st DCA 1984). Unlike
for all other classes of enployees, there are no provisions of any kind in the
statutes, rules or union agreenent giving academ ¢ deans (or vice presidents or
such policy level positions) any enploynment rights in their admnistrative
duties. An anal ogous situation to the present case existed in Roy Jorgensen
Associ ates, Inc. v. Deschenes, wherein Deschenes was offered and accepted an
enpl oyment contract containing an express provision relating to its duration
stating that

On or about Cctober 31 you will be
assigned to our Ecuador Hi ghway
Mai nt enance Techni cal Assi stance



Project in the capacity of Hi ghway
Mai nt enance Engi neer for a period
of 28 nont hs.

409 So.2d at 1190. The letter also referred to Deschenes becom ng a "permanent
enpl oyee" and the accrual of three weeks per year of annual |eave after five-
years' service. The court viewed "the quoted | anguage of the contract....as
bei ng nerely | anguage of expectation, not as a definite period of enploynment."
Id. Likewise in Petitioner's case the intention when he was hired in 1983 was
that he would serve as dean of the Coll ege of Education for an indefinite

peri od--as |long as the President or designee wanted himto, subject to his own
right to resign at any tinme. (See Finding of Fact 23, 24.) Oher Academc
Deans testified that this was the Agency policy and practice and they al so
signed continuing "contracts" as Petitioner's Exhibit 13. Petitioner's annua
appoi nt ment contracts specifying annual salary may be seen as evi denci ng
expectations within the original indefinite termof enploynent.

The Hearing Oficer seens to have focused only on Petitioner's Exhibit 13
in finding that it somehow limted the University's recogni zed authority to
renove Petitioner as dean, without reading it in pari materia with Petitioner's
initial appointnent |letter and wi thout construing applicable |law to be part of
it. In addition to the above noted Rules, at the tine of execution of the
contract at issue, the following statute was in effect:

[E]ach university shall have the
power and duty to:

(5) Appoint, renove, and reassign
vi ce presidents, academ c

deans, and other policy-Ievel
positions reporting directly to the
president. The president shal
appoi nt and be responsible for al

ot her personnel

(6) Provide for the conpensation

and ot her conditions of enpl oynent

for university personnel who are exenpt
from Chapter 110.

240.277(5), Fla. Stat. (Supp. 1984) (enphasis supplied). This same explicit
additional authority was provided in Rule 6C 4.01(2). Applicable lawin force
at the tine a contract is executed is deened to be part of the contract as if
expressly incorporated into it. Fla. Beverage Corp. v. Div. of Alcoholic

Bever ages & Tobacco, 503 So.2d 396 (Fla. 1st DCA 1978). The contract here at

i ssue specifically provided that it is subject to the constitution and | aws of
this state, the United States, and the rules of the Board of Regents. Mbreover,
agency practice, including trade and | ocal custons and usages (as found in

Fi ndi ng of Fact 23 and 24.), are relevant to consider in interpreting the
contract. 11 Fla. Jur. 2d Contracts 125, 128, 129 (1979); Restatenent (Second)
of Contracts 222 (1979).

Section 240.277(5) gives the University (President or designee) the power
to appoint and be responsible for all university personnel. The power to
appoi nt woul d i nclude the power to appoint for a specific, definite termas well
as for an indefinite term It would also include the power/discretion not to
appoint or not to reappoint. The legislature did not deemthe President's power



to appoint for a specific termor to choose not to do so sufficient in the case
of academ c deans and ot her policy-level positions. It went further regarding
the President's power over these positions and explicitly and specifically gave
the President the additional power to renove and reassign them Renoval and
reassi gnment connote a change in status at the tine an existing appointnment is
still operative. This interpretation is based on the plain nmeaning of the

wor ds, Brooks v. Anastasia Modsquito Control District, 148 So.2d 64 (Fla. 1st DCA
1963), Cuarniere v. Henderson, 171 So.2d 617 (Fla. 1st DCA 1965), as well as the
presunption that statutory |language is there for a purpose. Al exander v. Booth,
.56 So.2d 716 (Fla. 1952); Lee v. Gulf G Corp., 148 Fla. 612, 4 So. 868
(1941); Vocelle v. Knight Bros. Paper Co., 118 So.2d 664 (Fla. 1st DCA 1960).

Section (6) of the statute gives the President the authority to "provide
for the conpensation and ot her conditions of enploynment” for University
personnel. That would include the term duration and assignnent of all such
personnel, including acaden c deans. Further, Section (5) gives the President
the right to appoint certain high level, policy positions, including acadenic
deans. Cearly those two sets of powers would give the President the power to
appoint for only a specific duration or for no duration, i.e., at will. Thus,
Section (6) and the power to appoint alone would give the President the very
authority which the Hearing O ficer concluded the University utilized in
creating the "contract” at issue, Petitioner's Exhibit 13. But the legislature
gave the University two additional provisions for this certain category of
policy level positions, i.e., "to reassign and to renove." These additiona
powers were intended notw t hstandi ng the appoi ntment, whether for a certain
duration, certain period of tine or certain assignment. This statutory power
i ncorporates a | ong standi ng academ ¢ custom and far understandi ng, which was
further expressed in a Chancellor's menorandum (Respondent's 16) and in the
Board of Regents Rule, 6C-4.01(2). The "contract"” at issue incorporates those
statutory and agency rules and specifically makes it subject to them Al of
the acadenic deans testified that they signed sinmlar "contracts" and understood
they served at the pleasure of the President or his designee, and coul d be
unil aterally reassigned or renmoved at any tine. Even Petitioner said his past
experi ence was that deans serve at the pleasure of the University.

Agency practice and policy has | ong been that deans serve at the pleasure
of the President or designee. The 1984-1985 "contract" at issue was not neant
to, and did not, prom se a specific assignnent; it prom sed a specific salary,
with the contenplation that Petitioner would serve as dean unl ess sonet hi ng
happened to cause the President or designee to deternmine that Petitioner's
service as dean was no longer in the best interests of the University. The
Uni versity would never bind itself to enduring a 12-nonth period with a top
policy-1evel adm nistrator who becones unacceptable, for whatever reason, to the
Presi dent or designee and give up its clear authority not only to appoint, but
also, in addition, to renmove and reassign. Recormended Order at 17.

Li kewise, it is clear that the parties did not intend that the designation
of August 31, 1985 was to signify the legal duration of Petitioner's status as
professor. Yet that would al so be the | ogical conclusion of the Recormended
O der.

The sane rules and statutory provisions as well as standard practice in
exi stence outside the four corners of Petitioner's Exhibit 13 reveal not one
right, process or procedure relating only to deans or administrative duties.
Deans are faculty whose assignnment is predom nantly adm nistrative as determ ned
by the Vice-President. Sone deans do what others do not; colleges, schools, and
departments differ. University admnistration requires a policy which nmakes



such service and duties to be at the discretion and unilateral direction of the
appropriate adm nistrator, whether it be Vice-President, President or other
That is precisely what history, practice, policy, rule and statute provide.

It is to these factors that logic dictates we go to determ ne what the
contract, with a capital "C " between Petitioner and Respondent really is.

The Recommended Order erroneously disregards the history, policy, practice,
Rul es and Statutory provisions noted above. Instead it views sinply "12 nont hs"
and August 31, 1985 as the controlling provisions wthout going beyond the
docunent. Cearly none of the terse terms, phrases and code nunbers is clearly
sel f-evident or all-enconpassing.

The Hearing Oficer apparently concluded as a matter of law that the
University forfeited even these additional powers given by the legislature in
section 240.277(5) by entering into the subject contract, even though the
Uni versity was under no obligation to do so. The University rejects this
interpretation as contrary to its longtime policy, practice, rule and statute,
that deans serve at the pleasure of the President and contrary to the docunent
itsel f, which does not except section 240.277(5) fromthe "Laws of the State of
Florida” to which it was explicitly subject. The University's interpretation of
a statute governing its operation and based on | ong-established policy should be
given great weight. See MDonald v. Dept. of Banking and Finance, 346 So.2d 569
(Fla. 1st DCA 1977). Moreover,

Contracts are witten, and are to be
read, by reference to the norns of
conduct and expectations founded upon
them This is especially true of
contracts in and anmong a comunity of
schol ars, which is what a university is
The readi ngs of the market place are not
i nvariably apt in this non-comerci al
cont ext .

Greene v. Howard University, 412 F.2d 1128, 1135 (D.C. Cr. 1969) (enphasis
suppl i ed).

5. That Petitioner's exceptions are diposed of as foll ows:

1. and 2. Contrary to Petitioner's asser-
tion, there was no breach of contract.

But even if there had been, the | aw would
not require restoration of his position

as his right to it would have expired on
August 31, 1985. Deni ed.

3. Petitioner's assertion is contrary to
the Hearing Oficer's findings, which were
supported by the | aw and evi dence. Denied.

4. Sane as 3. Denied.

5. As found by the Hearing Oficer and
according to law the all eged breach was with-
out | egal detrinment to Petitioner inasnuch
as he lost no salary. The alleged humli a-



tion suffered by Petitioner is not an el ement
of recoverabl e danages and is contrary to the
evi dence. Hazen v. Cobb, 96 Fla. 151, 117
So. 853 (1928). Denied.

6. The undersigned is unable to deterni ne
which are the "discrete, penunbral findings
or conclusions adjunctive to #1 - #6 [sic]"
to which he excepts and further, there is
anpl e evidence to sustain the findings.

Deni ed.

6. That the Hearing Oficer's reconmendation that the University enter a
final order declaring that the parties' 1984- 1985 enpl oynent contract was
breached effective July 24, 1985, is rejected for the above-stated reasons, but
his recommendati on that other relief should be denied is accepted. Al of the
Hearing Oficer's conclusions of |aw that support the denial of relief are
i ncor porated herein.

I T IS THEREFORE ORDERED THAT:
The Petition herein is D SM SSED.

Pursuant to section 120.59, Florida Statutes, the parties are notified that
any appeal of this Final Order may be nade by filing one copy of a Notice of
Appeal with the Cerk of the Agency, Ms. Janet V. Everheart, Ofice of General
Counsel , 311 Hecht House, Florida State University, Tallahassee, Florida 32306,
and one copy, acconpanied by the filing fees prescribed by law, with the First
District Court of Appeal within thirty (30) days of the date this Oder is
filed.

This Order shall becone effective upon filing with the derk of the Florida
State University.

DONE this 9th day of Septenber, 1987.

BERNARD F. SLI GER
Pr esi dent
The Florida State University

Filed with the Cerk of the Agency this 9th day of Septenber, 1987, at
Tal | ahassee, Leon County, Florida

Janet V. Everheart
derk
The Florida State University



COPI ES FURNI SHED:

The Honor abl e Robert Benton

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

Tal | ahassee, Florida 32301

Stephen M Sl epin, Esquire
1114 East Park Avenue
Tal | ahassee, Florida 32301

Cerald B. Jaski, Esquire

Li nda C. Schm dt

O fice of the General Counsel
The Florida State University
311 Hecht House

Tal | ahassee, Florida 32306



